
UNITED STATES OF AMERICA 92 FERC & 61,020 

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:   James J. Hoecker, Chairman;

       William L. Massey, Linda Breathitt,  

       and Curt Hébert, Jr. 

New England Power Pool                                                     Docket Nos. ER00-2485-000 

USGen New England, Inc.




                      and ER00-1572-001

ORDER ACCEPTING FOR FILING SYSTEM RESTORATION 

AND PLANNING SERVICE AGREEMENT AND

DISMISSING REHEARING


(Issued July 12, 2000)

In this order, we accept for filing the Fifty-Fifth Agreement (Fifty-Fifth Agreement) which amends the Restated New England Power Pool Agreement (NEPOOL Agreement), to provide a System Restoration and Planning Service (Black Start Service), filed by the NEPOOL Participants Committee and the NEPOOL Transmission Owners (Transmission Owners) on behalf of the New England Power Pool participants (NEPOOL).  Further, we dismiss USGen New England, Inc.'s (USGenNE) request for rehearing of USGen New England, Inc., 90 FERC & 61,323 (2000) (March 30 Order).    

Background
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On May 15, 2000, the NEPOOL Participants Committee and the Transmission Owners filed on behalf of NEPOOL the Fifty-Fifth Agreement, which adds a new section 4.8 to the NEPOOL Tariff entitled "System Restoration and Planning Service," to provide Black Start Service on the NEPOOL system, and a new Schedule 16 to the NEPOOL Tariff setting forth the rates, terms and conditions associated with this service. 

NEPOOL explains that the Commission issued an order in New England Power Pool, 87 FERC &  61,045 (1999), that discussed the issue of "black start service contracts necessary for the re-energizing of the generation and transmission system following a system-wide blackout."  The Commission declined to take action on the matter and "deferred to the NEPOOL governance process to address that matter." 
 

NEPOOL further states that, in Docket No. ER00-1572-000, USGenNE, a generator company that has been providing Black Start Service within New England, "filed a request with the Commission for acceptance of a System Restoration Agreement based largely on a proposal developed by the Black Start Working Group."  NEPOOL explains that USGenNE proposed "to include certain cost provisions that had not been agreed to by the Working Group and a cost allocation formula that would assign all costs for the provision of Black Start Service to transmission customers."
  USGenNE also requested that its cost recovery formula be made effective to September 1, 1998, when it began supplying Black Start Service in New England.  In the March 30 Order, the Commission rejected USGenNE's request, but concurred that a Black Start Service compensation and allocation plan was overdue and ordered such a plan to be submitted by NEPOOL, or in the alternative, by ISO New England, Inc. (ISO-NE).
  

NEPOOL states that 100% of NEPOOL Participants that returned their ballots voted in favor of the Fifty-Fifth Agreement.  However, two generators filed a notice of appeal of the NEPOOL Participants Committee's approval of the Fifty-Fifth Agreement raising effective date and capital structure issues (the appeal is still pending), but waived the stay provisions of the Restated NEPOOL Agreement to permit the filing of the Agreement with the Commission.  As to the capital structure issue, NEPOOL explains that the NEPOOL Participants Committee and Transmission Owners agreed on provisions that would require generators to include only their actual (rather than a proxy) cost of capital in charges for Black Start Service.  

NEPOOL explains that the NEPOOL Participants Committee could not definitively resolve two issues: (1) the method of allocation of Black Start Service costs
 and (2) the effective date of this filing.  With respect to the method of allocation, NEPOOL sets forth two options for the Commission to consider: (1) costs are split 50/50 between transmission customers and generators; or (2) costs are paid by transmission customers only.  With respect to the effective date, NEPOOL states that the NEPOOL Participants were unable to agree on a proposed effective date.  NEPOOL requests an effective date no later than July 14, 2000, "without prejudice to the Commission considering requests for an earlier effective date if and to the extent such requests are justified. . . ."
  

The Fifty-Fifth Agreement assigns audit responsibilities for generator costs to ISO-NE.  NEPOOL explains that "it is contemplated that the application of the [Black Start] Service formula rate will not necessitate the filing with the Commission of individual cost data on behalf of Participant generators seeking cost recovery for [Black Start] Service."
  NEPOOL adds that proposed Supplement 1 to Schedule 16 provide that generator revenue requirements "will be an annual calculation based on the previous calendar year's data and supplied to the ISO in time for a June 1 informational filing."
   NEPOOL further explains that generators will not be compensated unless they meet the requirements of Schedule 16 and provide all of the necessary data required therein to ISO-NE. 

Notice of Filing and Interventions
Notice of NEPOOL's filing was published in the Federal Register, 65 Fed. Reg. 34,165-66 (2000), with comments, protests and interventions due on or before June 5, 2000.  The Maine Public Utilities Commission (Maine Commission) filed a timely notice of intervention.  The New England Conference of Public Utilities Commissioners (New England Commissioners) filed a timely, unopposed motion to intervene without comments.  Untimely interventions with no substantive comments were filed by Sithe New England Holdings, LLC (Sithe) and United Illuminating Company (United). 

Timely, unopposed motions to intervene with comments were filed by the Vermont Department of Public Service (Vermont Department), ISO-NE, TransCanada Power Marketing, Ltd. (TransCanada), and Connecticut Municipal Electric Energy Cooperative, Chicopee Municipal Lighting Plant, and South Hadley Electric Light Department (jointly, Connecticut Municipals).

Timely, unopposed motions to intervene with protests were filed by Braintree Electric Light Department, Reading Municipal Light Department and Taunton Municipal Lighting Plant (jointly, Braintree, Reading and Taunton), Massachusetts Municipal Wholesale Electric Company (Massachusetts Municipal), National Grid USA (National Grid) and PG&E National Energy Group, USGen New England, Inc., Southern Energy New England, LLC, FPL Energy, LLC and NRG Power Marketing, Inc. (jointly, Black Start Service Suppliers).

Answers were filed by the Transmission Owners in response to Braintree, Reading and Taunton, and by the Black Start Service Suppliers in response to the Transmission Owners.
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On May 1, 2000, USGenNE filed for rehearing of the March 30 Order.  USGenNE argues that the Commission failed to state a valid basis for rejecting the System Restoration Agreement and that USGenNE is entitled to receive compensation for providing system restoration service to ISO-NE for the benefit of NEPOOL since September 1, 1998.  

Discussion 

Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure,         18 C.F.R. ' 385.214 (2000), the Maine Commission's notice of intervention, and the timely, unopposed motions to intervene of New England Commissioners, Vermont Department, ISO-NE, TransCanada, Connecticut Municipals, Braintree, Reading and Taunton, Massachusetts Municipal, National Grid and Black Start Service Suppliers, serve to make them parties to this proceeding.  Given their interests, the early stage of the proceeding and the absence of any undue prejudice or delay, we will grant the untimely interventions of Sithe and United.
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Black Start Service Cost Allocation
As mentioned above, in the absence of agreement by the NEPOOL Participants Committee, NEPOOL has submitted two alternative cost allocation methodologies.  The first, allocates 50% of Black Start Service costs to transmission customers on a load/capacity reservation basis and 50% to generators, and the second allocates Black Start Service costs 100% to transmission customers.  

Braintree, Reading and Taunton support the first methodology, subject to the condition that generator self-supply is allowed in order to prevent transmission customers that also own generation from paying more than once for the service.  National Grid also supports the 50/50 allocation methodology, arguing that both load and generation receive substantial benefits from such a service.  TransCanada believes it is indisputable that Black Start Service generators benefit when the power grid is re-energized by such service.  Therefore, TransCanada also believes that a 50/50 allocation is equitable.  

Black Start Service Suppliers, in contrast, believe that the costs should be allocated entirely to transmission customers because, in their view, the costs of acquiring Black Start capability for the purpose of maintaining transmission system reliability within NEPOOL are part of ISO-NE's basic transmission service and, therefore, should be allocated entirely to transmission customers.  Black Start Service Suppliers also argue that the purpose of system restoration is to allow load to be served, which necessarily means sales to that load.  Black Start Service Suppliers also assert that in New York and California, rates for comparable service are assessed on a similar basis, either a load ratio share (New York) or total metered demand (California).

NEPOOL notes that the total annual cost of the service at issue is approximately $200,000.  If this charge were allocated 100% to load, using a load factor of 65%, the charge would equal approximately 2/1000 of a mill per kWh, i.e., 1/10,000 of one cent per kWh.

Black Start Service is required for transmission reliability purposes, and is a transmission service.
   Its costs should be thus borne, as are other transmission-related costs, by transmission customers.  

In recent cases, moreover, the Commission has approved the allocation of Black Start Service costs entirely to transmission customers.  In New York, the Commission approved an allocation of Black Start Service costs to transmission customers based on load ratio share.
  Similarly, in California, the Commission approved allocation of Black Start Service costs to transmission customers based on total metered demand.
  Consequently, we believe that here, as well, it is reasonable to allocate the costs of Black Start Service entirely to transmission customers (on the basis of network transmission load and point to point reservations).   

Cost of Capital
To determine the cost of capital component of the Black Start Service generator's revenue requirements, NEPOOL proposes using the suppliers' actual capital structures and actual costs of debt and preferred stock, while using the NEPOOL Transmission Providers' average return on common equity.  The Black Start Service Suppliers, however, propose using a proxy capital structure in conjunction with proxy cost rates for debt and equity.  The Black Start Service Suppliers propose using a 50% debt and 50% equity capital structure.  The cost rate for debt would be that of 30-year U.S. Treasury bonds, and the cost rate for equity would be the average of the NEPOOL Transmission Providers' Commission-approved returns on common equity.

Black Start Service Suppliers further request that the Commission reject NEPOOL's proposed method for establishing the cost of capital because, while NEPOOL proposes that actual capital structures and actual costs of debt and preferred stock be used, it caps suppliers' returns on common equity at the much lower proxy rate of the NEPOOL Transmission Providers' average return of common equity.  Black Start Service Suppliers claim that this is an unreasonable burden on them, and is a last-minute reversal and significant departure from the consensus previously reached within NEPOOL's Black Start Working Group.
  Black Start Service Suppliers also claim that disclosure of their capital costs is prejudicial in a competitive market and may result in some generators no longer electing to supply such service.  Finally, they claim that the burdens on generators that would result from using actual cost data would not produce more reliable data than proxy data which is available and easily utilized.   

We believe that, of the various proposals before us, the use of a proxy capital structure and proxy costs of capital, as proposed by the Black Start Service Suppliers,  is reasonable in these circumstances.
  In addition, use of proxies is likely to avert litigation over capital costs in the future and avoid the need to disclose actual capital cost data.  Accordingly, NEPOOL is directed to revise its agreement to allow the use of a capital structure based on 50% debt and 50% equity, and base the long term debt component on the 30-year Treasury Bond yield, and base the equity component on the average of the NEPOOL Transmission Providers' Commission-approved returns on common equity.   

Audit Responsibilities of ISO-NE 

The Fifty-Fifth Agreement assigns audit responsibilities to the ISO-NE in connection with development of the annually updated revenue requirements for the Black Start Service generators.  TransCanada states that the audit rights should be expanded, by allowing the parties ultimately responsible for bearing the costs being audited, the right to audit such costs.  TransCanada believes that such a measure will result in more comprehensive audits.  We disagree with TransCanada.  We will accept audit by the ISO-NE only.  Audit by the ISO-NE, who is, in fact, purchasing the Black Start Service, should be sufficient to ensure properly developed revenue requirements.  In addition, customers retain their Federal Power Act section 206 rights to file complaints should they believe it appropriate to do so, 16 U.S.C. ' 824e (1994).  ISO-NE seeks clarification that it may recover audit costs through its tariff.  We agree that ISO-NE may recover the cost of its audit responsibilities through its own tariff. 

Conclusion
As discussed above, our review indicates that the proposed rates, terms and conditions for Black Start Service, as modified, appear to be just and reasonable, and have not been shown to be unjust, unreasonable, unduly discriminatory or preferential, or otherwise excessive.  Accordingly, the Commission will accept these rates, terms and conditions, as modified, for filing, without suspension or hearing. 

There has been lengthy ongoing consideration of issues relating to Black Start Service within NEPOOL.  During that time, Black Start Service generators have been providing Black Start Service without compensation, and all NEPOOL Participants have been on notice that Black Start Service generators would be compensated for this service. Indeed, the reason for the delay in accepting a rate schedule for Black Start Service has been the Commission's deference to the NEPOOL review process.  Black Start Service generators should not be penalized for this deference.  Therefore, we find good cause to grant waiver of the Commission's prior notice requirement,
 and will accept the Fifty-Fifth Agreement to the Revised New England Power Pool Tariff for filing, as modified, to become effective on September 1, 1998.
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Our discussion above resolves the matters raised on rehearing, and accordingly we will dismiss the rehearing.

The Commission orders:

(A)   The untimely motions to intervene of Sithe and United are hereby granted.

(B)   USGenNE's motion for rehearing is hereby dismissed, as discussed in the body of the order. 

(C)   The Fifty-Fifth Agreement, as modified, is hereby accepted for filing, effective September 1, 1998, as discussed in the body of this order.  Waiver of the prior notice requirement is hereby granted to permit a September 1, 1998 effective date.

(D)   NEPOOL is hereby directed to revise the Fifty-Fifth Agreement, within 30 days of the date of this order, as discussed in the body of the order. 

(E)   NEPOOL is hereby advised of the following rate schedule designations: 


New England Power Pool


Docket No. ER00-2485-000


Rate Schedule Designations

Effective Date: September 1, 1998

Designation





Description
Supplement No. 54 to FERC


55th Agreement- System

Electric Rate Schedule No. 5


Restoration and Planning Service

1st Revised Sheet Nos. 3, 42, 43


Revised Tariff Sheets

Superseding Original Sheet Nos.

3, 42 and 43 under FERC Electric

Tariff 3rd Revised Volume No. 1

Original Sheet Nos. 224A thru


Schedule 16- System Restoration

224V under FERC Electric


and Planning Service from

Tariff 3rd Revised Volume No. 1


Generators

By the Commission.

( S E A L )

David P. Boergers,

      Secretary.
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